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pear before the tribunals of his country and to make his defense. 
Upon his trial he could have appeared in person or by attorney. 
Everything pertinent to the case would have been given to the jury 
and to the public. Instead of resorting to this means of vindicating 
his character, he has chosen to plead guilty to the indictments 
against him, and to resort for his vindication to a defamatory criti- 
cism of the court, which rests upon his unsupported statement. 

Upon the whole case we are of opinion that the judgment of the 
circuit court should be affirmed. Affirmed. 

NOTE. — In the above case, after reviewing the cases on the subject of con- 
tempt "in the presence of the court" (direct contempt) and contempt by 
"scandalizing the court" (constructive contempt), the court says: 

"It may be well to observe that the substantial difference between a direct 
and a constructive contempt is one of procedure. Where the contempt is com- 
mitted in the presence of the court, it is competent for it to proceed upon iisown 
knowledge of the facts, and to punish the offender without further proof, and 
without issue or trial in any form. Ex parte Terry, 128 U. S. 289, 9 Sup. Ct. 77, 
32 L. Ed. 405; Ex parle Wiight, 65 Ind. 508: State v. Woodfin, 27 N. C. 199, 42 
Am. Dec. 161. 

"In dealing with indirect contempts — that is, such as is committed not in 
the presence of the court— the offender must be brought before the court by a 
rule or some other sufficient process; but the power of the court to punish is the 
same in both cases." 

On the power of a notary to punish /or contempt, see note to Re George A. Hunron, 
36 L. R. A. 822; contempt by refusing to testify: Re John M. Clayton, 13 L. B. A. 
66; and general subject of contempt: note to Wells v. Commonwealth, 21 Gratt. ( Va. Rep. 
Anno.) 500; Rose's Notes on Ex parte Terry, 128 U. S. 289; note to Oregon v. 
Kaiser, 8 L. R. A. 584; note to Percival v. State, 50 Am. St. Rep. 568; and Vol. 
10 Ceut. Dig. sees. 151-153. G. C. G. 



Moore v. Baltimore & O. E. Co. 

Supreme Court of Appeals of Virginia. 
November 23, 1904. 

[48-S. E. 887.] 

CARRIAGE OF LIVE STOCK — DELAY IN DELIVERY — PLEADING — INSTRUCTIONS — 

REVIEW. 

1. A shipper of live stock cannot recover damages for delay in delivery of the 
stock where it is consigned in the name of shipper and he was not present 
to demand delivery, and delivery was made to his employes immediately 
on the carriers' ascertaining their authority to receive it. 
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2. A shipper cannot recover for damages to the shipment because of the carrier's 

failure to furnish a proper car, where that ground of negligence is not al- 
leged in the declaration. 

3. Where the court cannot see from the whole record that under proper instruc- 

tions a different verdict could rightly have been found, or that appellant 
could have been prejudiced by the action of the court in giving and refusing 
instructions, it will not for errors therein reverse the judgment. 

Appeal from Circuit Court, Augusta County. 

Action by Samuel Moore against the Baltimore & Ohio Railroad 
Company. From the judgment rendered, plaintiff appeals. 

Affirmed. 

Patrick & Gordon and Conrad & Conrad, for appellant. 
J ., J. L. & B. Bumgardner and Elder & Elder, for appellee. 

Buchanan, J. 

Samuel Moore instituted his action against the Baltimore & Ohio 
Railroad Company to recover damages for losses resulting from the 
alleged negligence of the defendant company as a common carrier. 
The plaintiff was engaged in the business of shipping eggs and poul- 
try in car load lots from Staunton and other points in the valley of 
Virginia to the city of Philadelphia, Pa. The claim set out in the 
first and second counts of the declaration was for the loss of eggs 
shipped October 20, 1899. 

Upon the trial of the case the plaintiff recovered all the damages 
claimed in those counts, and there is no question made here as to 
the propriety of that recovery. 

It is averred in the third count of the declaration that on the 3d 
of November, 1899, the plaintiff shipped a car load of live poultry 
over the defendant's road, which "was not safely delivered, but, on 
the contrary, by reason of unnecessary delay in its transportation 
for a period of 24 hours, the poultry was badly drifte and injured, 
and the plaintiff was prevented • from delivering the same to the 
purchaser thereof on the Monday following the date of delivery for 
transportation, which was market day, and which poultry the defen- 
dant knew was shipped for sale on that day." 

The fourth count is the same in substance as the third, except 
that, instead of the averment that the car was not safely delivered, 
it is averred that the defendant did not take due and proper care of 
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the live poultry, but, on the contrary, it was so badly cared for that 
it was wholly lost. 

The plaintiff's evidence shows that there was no delay in trans- 
porting the car from the point of shipment to its destination. It 
reached Philadelphia on time. The car was consigned to the plain- 
tiff, and the defendant company declined to deliver it either to the 
plaintiff's employe who accompanied it, or to the party to whom the 
plaintiff had conditionally sold the poultry, or part of it, when de- 
manded the next morning after its arrival, and did not deliver it 
until some time during that afternoon. There is a good deal of evi- 
dence as to the ground upon which the defendant company refused 
delivery, but upon the whole evidence it is clear, we think, that the 
reason why the car was not delivered earlier was because the defend- 
ant was not satisfied that it had the right to deliver it to the per- 
sons demanding it. The defendant telegraphed to its agent at the 
shipping point, and also to the plaintiff, to know if shipment was 
to be delivered to the plaintiff's employe, and, when informed that 
it was, the shipment was delivered. 

Before delivering the car, the defendant had the right to be thor- 
oughly satisfied that the persons asking for its delivery were au- 
thorized to receive it. "No circumstances of fraud, imposition, or 
mistake," says Hutchinson on Carriers, sec. 344, "will excuse the 
common carrier from responsibility for a delivery to the wrong per- 
son. The law exacts of him absolute certainty that the person to 
whom delivery. is made is the party rightfully entitled to the. goods, 
and puts upon him the entire risk of mistakes in this respect, no 
matter from what cause occasioned, however justifiable the delivery 
may seem to have been, or however satisfactory the circumstances 
or proof of identity may have been to his mind; and no excuse has 
ever been allowed for a delivery to a person for whom the goods 
were not intended or consigned. If, therefore, the person who ap- 
plies for the goods is not known to the carrier, and he has any doubt 
as to his being the consignee, he should require the most unques- 
tionable proof of his identity ; or if from any cause he should have 
reasonable doubt as to whether the person claiming the goods was 
entitled to them, he should refuse delivery to him until he estab- 
lishes his right." 

Conceding that the averments in the third and fourth counts of 
the declaration were sufficient to entitle the plaintiff to recover 
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damages for a negligent failure to deliver the poultry after the ear 
reached its destination, the evidence does not make out a case of 
such negligence. The car was consigned to the plaintiff. He was 
not in Philadelphia to receive it. The parties applying for delivery 
did not show any- sufficient authority to justify a delivery to them. 
As soon as the defendant ascertained that the plaintiff's employe 
was entitled to receive the shipment, it was delivered to him. 

The case made by the fifth count of the declaration is that the 
plaintiff delivered to the defendant, on the 15th of December, 1899, 
a car load of eggs and live poultry, at Staunton, Va., to be safely 
carried and delivered to the plaintiff in Philadelphia, Pa. ; that the 
defendant did not safely deliver the same, but, on the contrary, by 
reason of unnecessary delay in the transportation of the eggs and 
poultry for a period of more than 24 hours, the plaintiff was pre- 
vented from. selling the same on the Monday's market following 
their shipment; that the defendant knew the shipment was made 
for sale on that market day; and that by reason of the defendant's 
negligence and carelessness damages resulted to the plaintiff. 

The sixth count in the declaration is substantially the same as 
the fifth, except that, instead of the averment that it did not safe- 
ly deliver, it avers that the defendant did not take due and proper 
care of the articles shipped. 

The evidence wholly fails to show any delay or want of care in 
transporting or delivering the car. It reached its destination on 
time, and was promptly delivered. When the car was unloaded, a 
number of the fowls were dead, and others injured by the heat, and 
had to be sold for less than the market price. The car in which the 
poultry was shipped was an ordinary box car, and the cause of the 
death of some of the fowls and of injury to others was no doubt due 
to the character of the car in which they were shipped. Some time 
prior to the shipment in question, the plaintiff had engaged a car 
from the Live Poultry Company for shipping his poultry, and made 
several shipments therein. This car was returned to Staunton a 
day or two before the shipment of. December 15th was made, and 
for some reason, by mistake perhaps, was sent over to the yards of 
the Chesapeake & Ohio Eailway Company. Shipments were usually 
made by plaintiff from Staunton on Fridays, gathering poultry 
along the line of the defendant's road, and leaving Strasburg on 
Saturdays for Philadelphia. But there was no arrangement with 
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the defendant by which shipments were to be made regularly on 
Friday. On Thursday, the morning of the day before the shipment 
in question was made from Staunton, an agent or employe of the 
plaintiff inquired for the live poultry car. He was informed that it 
had been sent over to the Chesapeake & Ohio Railway Company's 
yards. After finding that the live poultry car had been sent away, 
the plaintiff's agent tried to have the car ordered back, but failed. 
He then notified his principal that he could not get the poultry car, 
and was instructed to get a stock car. He applied to the defendant's 
agent at Staunton for a stock car, and could not get it. Upon in- 
forming the plaintiff of his failure to get a stock car, he was direct- 
ed to do the best he could, as the poultry was waiting along the line 
of road for shipment. He then applied to the defendant's agent for 
a car, and was informed that the best he could do would be to give 
him an ordinary box car. This the plaintiff's agent accepted, and 
made his shipment therein. 

It is insisted in the petition for a writ of error, and in the plain- 
tiff's brief, that it was the duty of the defendant company to furnish 
a suitable car in which to transport the poultry, and that for its 
failure to do so it was liable in damages for the injury which result- 
ed therefrom. "While it is the duty of a common carrier, engaged 
in the business of carrying live stock, to furnish suitable and safe 
cars and facilities therefor (N. & W. Ry. Co. v. Harman, 91 Va. 
601, 22 S. E. 490. 44 L. R. A. 289, 50 Am. St. Rep. 855 ; C. & O. 
Ry. Co. v. Bank, 92 Va. 495, 23 S. E. 935, 44 L. R. A. 449), it is 
entitled to a reasonable time within which to furnish such cars. 
Here not only was no opportunity given for the defendant to fur- 
nish a stock car, but no order or request beforehand was made that 
one should be furnished. But a conclusive answer to the plaintiff's 
claim for damages for the failure of the defendant to have the poul- 
try car returned or a stock car furnished, is that there is no such 
ground of negligence averred in the declaration. A party cannot 
charge one ground of negligence in his declaration and recover upon 
another. The object of the declaration is to set forth the facts 
which constitute the cause of action, so that they may be understood 
by the defendant, who is to answer them, by the jury, which is to 
ascertain whether or not they are true, and by the court, which is 
to give judgment. E dies' Adm'x v. N. & W. Ry. Co., 96 Va. 69, 
25 S. E. 545, and authorities cited. 
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The negligence charged in the third, fourth, fifth, and sixth 
counts of the declaration not being proved, the jury could not have 
properly found in favor of the plaintiff on these counts. It is there- 
fore unnecessary to consider the questions raised as to the correct- 
ness of the court's action in giving and refusing instructions, since 
it is the well-settled rule of this court, recognized and acted upon 
in numerous cases, that if the court can see from the whole record 
that under correct instructions a different verdict could not have 
been rightly found, or that the party complaining could not have 
been prejudiced by the action of the court in giving and refusing 
instructions, it will not for such errors reverse the judgment and 
set aside the verdict. Leftwich v. Richmond, 100 Va. 164, 40 S. E. 
651 ; Brock v. Bear, 100 Va. 562, 42 S. E. 307. 

We are of opinion that there is no error in the judgment com- 
plained of to the prejudice of the plaintiff, and it should be affirmed. 

Affirmed. 



Lane Bros. & Co. v. Baosermax. 

Supreme Court of Appeals of Virginia. 

November 23, 1904. 

[48 S. E. 857.] 

PROCESS — WAIVER OF DEFENSE — LIMITATION OF ACTIONS — RULINGS ON DEMUR- 
RER — INJURIES TO EMPLOYEES — DANGEROUS PLACB FOR WORK — ADMISSION 
OF EVIDENCE — QUALIFICATIONS OF EXPERT WITNESS — DISCRETION OF COURT 
— OPINION EVIDENCE — HARMLESS ERROR. 

1. A motion to quash the writ and summons on the ground that the action is 

barred by limitations is a waiver of all defects in the writ and return. 

2. The question whether the action is barred by limitations cannot be raised by 

motion to quash. 

3. Code, sec. 3271, as amended by Acts 1899-1900, p. Ill, c. 100 (2 Code 1904, 

p. 1721), provides that in civil cases the court, on motion of either party, 
or of its own motion, may require the grounds of demurrer relied on to be 
stated specifically, and no grounds shall be considered other than those so 
stated. Held, that a ruling on a demurrer, which is not copied in the 
record, will not be reviewed. 

4. In an action for injuries resulting from an explosion while plaintiff was 

drilling a hole in a rock in ignorance of the fact that a blast had been placed 
in the hole and had failed to explode, evidence was admissible that de- 
fendants' foreman said, in the presence of plaintiff when set at work, that 
the hole was all right. 



